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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in
petitioner’s 2003 Federal incone tax of $4,721, as well as a

penal ty under section 6662 of $944.1

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts

(continued. . .)
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The issues to be decided are: (1) Wether petitioner is
entitled to business deductions incurred in connection with his
sof tware devel opnent activities in 2003; and (2) whether
petitioner is liable for the accuracy-rel ated penalty under
section 6662.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in New
York, New York, at the tinme the petition was fil ed.

During 2003, petitioner was enployed by various conpani es as
a conputer programer and/or consultant. |In addition, in
Sept enber 2003 petitioner purportedly initiated the devel opnent
of a conputer software business in which he was the sole
proprietor. In this capacity, he was interested in devel opi ng
software for use by financial conpanies.

Petitioner tinely filed his Form 1040, U.S. I ndividual
| nconme Tax Return, for 2003. Petitioner’s Schedule C, Profit or
Loss From Busi ness, for 2003 reported that his conputer software
busi ness had gross receipts of $17,149, incurred a car and truck

expense of $3,977, incurred a | abor expense of $7,070, and

Y(...continued)
are rounded to the nearest doll ar.
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clai ned a depreciation deduction of $3,479% for the business use
of his 2001 Ford Taurus SES (Ford Taurus). Petitioner did not
el ect to anortize these deductions as startup expenditures under
section 195(b).

I n Sept enber 2005, respondent initiated an audit of
petitioner’s 2003 return. As part of the audit, respondent
requested petitioner to provide docunentation to substantiate the
Schedul e C car and truck expense of $3,977, the | abor expense of
$7,070, and the depreciation deduction of $3,479 (business
deductions at issue).

At a neeting, on COctober 4, 2005, between respondent’s and
petitioner’s representatives, petitioner’s representative® did
not provi de any docunentation to substantiate these deductions or
to show petitioner was carrying on a conputer software business
in 2003. On Cctober 24, 2005, petitioner provided respondent
Wi th docunentation in an attenpt to substantiate the Schedule C
car and truck expense and the depreciation deduction but provided
no docunentation to substantiate the | abor expense or to show he

was carrying on a conputer software business in 2003.

2 The deprecation deduction of $3,479 was determ ned using
the 200 percent declining bal ance nethod and hal f-year
convention. See sec. 168(b), (d).

3 Petitioner’s representative was not an enrolled return
preparer, did not sign as a preparer on petitioner’s 2003 return,
and was not admtted to practice before the Tax Court.
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Respondent determ ned petitioner’s docunentation did not
substanti ate the busi ness deductions at issue and on January 4,
2006, mailed petitioner a notice of deficiency disallow ng these
deductions. Petitioner tinely filed his petition on March 30,
2006.

On August 15, 2006, respondent’s counsel nmailed petitioner a
letter requesting a neeting to discuss the case and any
docunent ation petitioner wanted considered. In response, on
August 17, 2006, petitioner mailed a letter stating that he would
not nmeet with respondent’s counsel before trial, that respondent
had failed to conply with the Paperwork Reduction Act, and that
respondent | acked the authority to assert incone tax
deficiencies. On Septenber 29, 2006, respondent’s counsel nuailed
another letter to petitioner requesting a nmeeting to discuss the
case, discuss any additional information petitioner wanted
consi dered, and prepare a stipulation of facts. Petitioner did
not respond to the Septenber letter or neet with respondent’s
counsel before trial. Petitioner signed the stipulation of facts
on the day of trial, October 25, 2006.

OPI NI ON

VWhet her Petitioner Was Carrying On a Business in 2003

Petiti oner contends the business deductions at issue were

directly related to the operation of his conputer software



- 5 -

busi ness in 2003 and asserts he is entitled to deduct the car and
truck expense of $3,977 and the | abor expense of $7,070 under
section 162 and depreciation of $3,479 for the use of the Ford
Taurus under section 167.

Section 162(a) allows a deduction for the ordinary and
necessary expenses of carrying on a trade or business. For a
t axpayer to deduct expenses under section 162(a), the expenses
must relate to a trade or business functioning at the tine the

expenses are incurred. Hardy v. Conm ssioner, 93 T.C. 684, 686

(1989), affd. in part and remanded in part per order (10th Gr.
Cct. 29, 1990). A taxpayer is not carrying on a trade or

busi ness under section 162(a) until the business is functioning
as a going concern and performng the activities for which it was

organi zed. Richnond Television Corp. v. United States, 345 F. 2d

901, 907 (4th G r. 1965), vacated and renmanded on ot her grounds
382 U.S. 68 (1965). Carrying on a trade or business requires a
showi ng of nore than initial research into or investigation of

busi ness potential. Dean v. Conm ssioner, 56 T.C. 895, 902

(1971); McKelvey v. Conm ssioner, T.C Meno. 2002-63, affd. 76

Fed. Appx. 806 (9th Cr. 2003). Business operations nmust have

actually comenced. MKelvey v. Conm ssioner, supra. Petitioner

has the burden of proving he began operating his software

devel opnment business in 2003. See Rule 142(a).
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The record clearly indicates petitioner did not carry on a
conputer software business in 2003. Petitioner did not produce
docunent ati on showi ng he operated a conputer software business in
2003. Al though on his 2003 Schedule C he reported gross receipts
of $17,149 from his business, the $17,149 was paid for work
unrelated to the purported software business.

For the foregoing reasons, this Court finds petitioner did
not carry on a trade or business as required under section 162.
Therefore, he is not entitled to deduct the car and truck expense

of $3,977 or the | abor expense of $7,070. See MKelvey v.

Conmi ssi oner, supra; Reens v. Conmi ssioner, T.C. Menp. 1994-253;

Estate of MIller v. Commi ssioner, T.C Meno. 1991-515, affd.

Wi t hout published opinion 983 F.2d 232 (5th Cr. 1993).
Petitioner also clainmed a depreciation deduction under
section 167 of $3,479 for the use of his Ford Taurus in the
conputer software business. For a taxpayer to depreciate
property under section 167, the property nust be used in a trade

or business or held for the production of incone. Porreca v.

Commi ssioner, 86 T.C 821, 843 (1986); Flowers v. Conmm ssioner,

80 T.C. 914, 931-932 (1983). The trade or business requirenents
under section 167 are the sane as those under section 162.

Lenmmen v. Conmi ssioner, 77 T.C 1326, 1340 n.16 (1981); Mller v.

Conm ssi oner, supra. Petitioner was not engaged in a trade or

busi ness for purposes of section 162 in 2003. Accordingly, the
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property he depreciated in connection with the sane activity does
not satisfy the trade or business requirenent of section 167.
Therefore, this Court finds petitioner is not entitled to the
depreci ation deduction of $3,479.

The expenses petitioner purportedly incurred, if
substanti ated, were at best start-up expenditures. Startup
expenses are not deductible unless an election is made to
anortize them under section 195(b) over a period starting when an
active trade or business begins. See sec. 195(a). Petitioner
did not make an el ection under section 195(b).

1. Tax- Prot ester Argunents

Petitioner also argued that respondent had not conplied with
t he Paperwork Reduction Act and | acked the authority to assert
incone tax deficiencies. Petitioner’s argunents have been
rejected by this Court and other courts, and “W perceive no need
to refute these argunents with sonber reasoni ng and copi ous
citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Cr. 1984); see, e.g., \Weeler v.

Comm ssi oner, 127 T.C. 200, 204 n.9 (2006) (an allegation that

the requirenent to file a tax return is in violation of the
Paperwor k Reduction Act is contrary to well-established |aw);

Nunn v. Comm ssioner, T.C Menpb. 2002-250. This Court rejects
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petitioner’s tax-protester argunents as frivol ous and w thout
merit.

I[11. Section 6662 Penalty

Respondent contends petitioner is liable for a section 6662
penal ty because the underpaynent of tax was attributable to
negl i gence or disregard of rules or regul ations.

Section 6662(a) inposes a 20-percent accuracy-related
penalty on the portion of any underpaynent attributable to
negl i gence or disregard of rules or regulations. Sec. 6662(b).
The term “negligence” includes any failure to make a reasonabl e
attenpt to conply with the provisions of the Internal Revenue
Code, including any failure by the taxpayer to keep adequate
books and records or to properly substantiate itens, and the term
“di sregard” includes any carel ess, reckless, or intentional
disregard. Sec. 6662(c); sec. 1.6662-3(b), Incone Tax Regs.
Section 7491(c) provides that the Comm ssioner bears the burden
of production with respect to accuracy-related penalties. See

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001).

Al t hough petitioner reported business costs incurred from
the operation of a conputer software business in 2003, the
evi dence shows that he was not carrying on a conputer software
business in 2003. He failed to keep adequat e books and records
and properly substantiate the reported expenses. Accordingly, he

was not entitled to the cl ai ned busi ness deducti ons.
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Therefore, respondent has net the burden of production, and
petitioner, having failed to show reasonabl e cause or other basis
for reduci ng the underpaynent on which the penalty is inposed, is
liable for the section 6662 penalty for negligence for 2003. See
sec. 1.6662-3(b)(3), Incone Tax Regs. The Court, in reaching its
hol di ng, has considered all argunents made and concl udes that any
argunents not nentioned above are noot, irrelevant, or w thout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




